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MESHECH CHOCHMAH
Parshas Mishpatim
Between Parshas Mishpatim and Maseches Bava Kama

שים לִ ְפנֵיהֶ ם
ׂ ִ שר ּ ָת
ֶ ׁ ֲוְ ֵא ּ ֶלה הַ ִּמ ְׁשפָּ ִטים א
And these are the laws that you shall place before them (21:1)

The Parsha of Mishpatim introduces us to the world of mitzvos bein adam lechaveiro
(between man and man), including many of the laws of damages and injury. These
halachos are expounded using the principles of midrash halachah and elucidated in
Maseches Bava Kama in great detail, to the extent that one might well conclude that
any meaningful halachic discussion of these topics would have to take place exclusively
within the context of those sections of Gemara. However, as the Meshech Chochmah
demonstrates, there is much in the careful study of the pesukim on a pshat level
which can contribute to our understanding both of these mitzvos and of the Gemara’s
discussions themselves.

Pshuto Shel Mikra Corroborating the Halachah: Two Types of Bor

One of the four avos nezikin (primary forms of damage) discussed in our parsha is bor – a
pit. The pesukim read:1
ש ּ ֵלם
ַ ׁ ְ ּ ַבעַ ל הַ ּבוֹ ר י.ש ּ ָמה ּ ׁשוֹ ר אוֹ חֲמוֹ ר
ָ ׁ יש ֹּבר וְ לֹא יְ כַ ּ ֶסנּ ּו וְ נָפַ ל
ׁ יש ּבוֹ ר אוֹ ִּכי יִ ְכ ֶרה ִא
ׁ וְ ִכי יִ ְפ ּ ַתח ִא
. ָֹשיב לִ ְבעָ לָ יו וְ הַ ּ ֵמת יִ ְהיֶה לּ ו
ִׁ ּ ֶכסֶ ף י
If a man shall uncover a pit, or if a man shall dig a pit and not cover it, and an ox or a
donkey fall into it. The owner of the pit shall make restitution, he shall return money to its
owner, and the carcass shall be his.
By mentioning that “the carcass shall be his,” the Torah is clearly indicating that we
are dealing with a case where the ox that fell into the pit died as a result. Now, in the

1 Shemos 21:33-34.
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beginning of Bava Kama,2 the Gemara discusses the categories of “av” and “toldah” with
regards to nezikin. An av is defined as a form of damage which is mentioned in the pasuk,
while a toldah is something which is derived therefrom. With regards to the damage
caused by a pit, the Gemara there states that both a pit which is deep enough to kill an
animal that falls into it, as well as a pit which is deep enough only to cause injury, are
classified as avos nezikin. Having seen the relevant pesukim, this statement seems very
difficult to understand.
How can the Gemara state that a case where the pit causes injury is also referred to by
the pasuk when it explicitly states that the ox died?
The Meshech Chochmah explains. If we look carefully at these two pesukim, we will
notice something unusual. In all other cases described in our Parsha where death occurs,
this is mentioned at the time that it happens. For example, pasuk 35 reads:
.יש ֶאת ׁשוֹ ר ֵרעֵ ה ּו וָ מֵ ת וּמָ ְכר ּו ֶאת הַ ּ ׁשוֹ ר הַ חַ י וְ חָ צ ּו ֶאת ּ ַכ ְס ּפוֹ וְ גַם ֶאת הַ ּ ֵמת ֶיחֱצוּן
ׁ וְ ִכי יִ ֹּגף ׁשוֹ ר ִא
If a man’s ox3 shall strike his fellow’s ox and it dies, they shall sell the living ox and divide its
money, and the carcass, too, they shall divide.
Looking again at the pesukim dealing with bor, we notice that there is no mention in the
first pasuk of the ox dying when it falls in! It is only in the second pasuk we discuss what
happens with the carcass, thereby giving us to understand that the animal died. Why
would the Torah not mention this in the first pasuk, as it does with all similar cases?
Rather, says the Meshech Chochmah, the Torah deliberately omitted any reference to the
ox dying in the first pasuk in order to indicate that bor is not restricted to a case of death,
but rather, relates to injury as well, as the Gemara stated.

The Other Side of Bor

A further example within the topic of bor relates to the opinion of Shmuel in the Gemara,4
that the basis for liability in a case of bor is the impact which causes the damage or death
to the animal.5 Further on,6 the Gemara elaborates that a corollary of this approach is
that if an animal stumbles on the edge of a pit and, as a result, does not even land in the
pit itself, but rather goes flying and crashes to the ground on the other side of the pit,
the owner of the pit is liable for any damage caused by that impact. In this instance, it is
sufficient that the pit was the cause of impact for the owner to be liable, even though the
impact occurred outside of the pit.

2 3a.
3 Referring to a tam (an ox who has not yet gored three times) who pays only half damages, as the
pasuk proceeds to outline.
4 Bava Kama 50b.
5 This is as opposed to the opinion of Rav (Bava Kama ibid.) who maintains that the basis of the
liability is the foul air which collects in the pit and which contributes to the damage.
6 Ibid. 52b.
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Here, too, the Meshech Chochmah directs our attention to the specific way the Torah
presents this case, showing how it bears out Shmuel’s opinion in the Gemara. The pasuk
describes the damage done by the pit with the words, “וְ נָפַ ל ָש ּ ָׁמה ּׁשו ֹר או ֹ חֲ מו ֹר.” These
words literally translate as, “and an ox or donkey shall fall there.” Seemingly, the more
precise way to describe this case would be “ – ונפל בוand it shall fall in it,” or “ונפל בתוכו
– and it shall fall into it”! Why does the pasuk refer to the place the ox falls as “there”?
Rather, we see from this term that the ox does not actually need to fall into the pit in
order for the owner to be liable. It is sufficient for the pit to cause it to fall “there,” in that
area, even if the animal lands outside the pit, as per Shmuel!

Pshuto Shel Mikra Accompanying the Halachah: The Meaning of “Le’olam”

In the two examples mentioned above, the pshat served to further establish the halachic
statements found in Chazal. There are, times, however, when the pshat appears quite
different than – and even contrary to – the halachah as expounded through midrash. An
example of this can be found in the beginning of our Parsha, dealing with the eved ivri
– Hebrew servant. The standard term of service for eved ivri is six years. If, at the end of
that term, he does not wish to go free, the Torah states:7
.דנָיו ֶאת ָאזְנוֹ ּ ַב ּ ַמ ְרצֵ עַ ַועֲבָ דוֹ לְ עֹלָ ם
ֹ ֲישוֹ ֶאל הַ ֶ ּדלֶ ת אוֹ ֶאל הַ ְּמז ּוזָה וְ ָרצַ ע א
ׁ וְ ִה ִּג
(His master) shall bring him to the door or to the doorpost, and his master shall bore
through his ear with the awl, and he shall serve him forever.
The simple meaning of the word “le’olam” is that the eved ivri now serves his master
literally for the rest of his life. However, as we know, this is not the halachah. Rather,
an eved nirtza8 serves his master until the Yovel year and then goes free. Here, too, the
halachah is expounded through the principles of midrash halachah.9 The question is:
where does this leave the word “le’olam”, whose pshat meaning certainly seems to imply
that he needs to serve his master as long as he lives – even beyond the Yovel year?
Here, too, the Meshech Chochmah demonstrates that not only is the pshat of the pasuk
not in conflict with the halachah, it is actually part of it!
We may be inclined to understand the halachah for the eved nirtza as essentially saying
that, from the outset, his extended term of servitude only continues until the Yovel year.
This means that when the Torah says to “proclaim freedom” in the Yovel year,10 it is purely
to let servants know that their term of servitude is up. However, referring to the words
of certain Rishonim,11 the Meshech Chochmah explains that in fact the eved nirtza’s
7 21:6.
8 The term for an eved ivri who has had his ear pierced, having expressed his desire to stay on past
the sixth year.
9 As detailed in Rashi’s comment to the above pasuk.
10 Vayikra 25:10.
11 Tosafos Arachin 33a s.v. ela, Ramban Gittin 36a s.v. ha d’tanya.
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servitude is permanent, as the pasuk states explicitly, except that the Yovel year then
releases him from his servitude. According to this approach, the role of the Yovel year is
not just to inform the eved that he is free, it is to set him free!
The halachic implications of this approach would relate to the case of an eved who chose
to stay on past the sixth year, during which time the Yovel year became discontinued.12
That eved would then remain in servitude permanently. Since his servitude is, in principle,
permanent, in the absence of the Yovel year to discontinue it, it would continue as long as
he lives, as the pasuk states: “ – ”וַעֲ בָ דו ֹ לְ ע ֹלָ םki’pshuto!
Thus, although the pshat in our pasuk will not generally express itself as practical
halachah, nonetheless, it is plays an integral role in expressing how the halachah itself
works, with the full understanding of this matter emerging from the pshat and drash
together.

12 Historically, this occurred when Sancheriv exiled the two tribes of Reuven and Gad and the half
tribe of Menashe, at which time all twelve tribes ceased to be represented in the Land of Israel,
which is a prerequisite for the Yovel year to operate, see Rambam, Hilchos Shemitah v’Yovel 10:8.
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